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ANSWERING THE BRIEF OF MARY N. AND
CHARLES LUCAS.

Under the Heading "Statement of the Case" counsel

present the greater part of their argument on the construc-

tion of the will. Simmered down to a short statement it is

their contention that a performing son must acquire "the

right to enter in full possession of all the lands" and that



the testator did not say "that any son might perform par-

tially and become a tenant in common, with any daughters

or shortcoming sons'' (Lucas Brief p. 4).

Without conceding the correctness of this position, it

is unneccessary to consider it for the reason that when

Frank Bertelmann tendered to Mary Lucas and the Scott

heirs, by and through their guardian, the required amount,

he thereby became invested with the title to the whole of

said lands and acquired "the right to enter in full possission"

thereof. There was no partial performance, and the right

acquired by the tenders did not constitute Frank Bertelmann

a tenant in common with any person. He had formerly oc-

cupied that position but ceased to do so when he acquired

title to the whole of the lands by his tenders in performance.

WHO HAD THE RIGHT TO BE PAID.

When counsel say (p. 6) that "the right to receive

payment of the money was personal to the daughters" they

completely ignore the case of Bland vs. Middleton cited by

us, and the language of the Supreme Court of Hawaii in the

case of Bertelmann v. Kahilina, 14 H. 378, and of this

Court in the case of Lucas vs. Scott, 239 Fed. 450, where it

clearly appears that the payments to be made were for the

purchase of interests in land. The daughters and short-

coming sons no longer had interests in the land which could

be bought when the time for purchase arrived. Seven of

those undivided interests had been conveyed to Mary Lucas

by deeds, and the other interest bad descended to the heirs

of Catherine. In addition to the undivided one-ninth in-

terest which vested in each of testator's children, counsel

would have you read into the will a right ( ?) and an obli-



gation on the part of each of them to receive from a son

who elected to buy, the sum of FIVE THOUSAND DOL-

LARS regardless of the ownership of an interest in the

land. Counsels' argument of "equality of treatment" else-

where made is not reconcilable with the position here taken.

If counsel are correct in their contention on this point

the daughters and shortcoming sons (except Catherine)

have waived those "obligations", have conveyed away in-

terests for the purchase of which FIVE THOUSAND DOL-

LARS was to be paid for each, and have estopped them-

selves from asserting any right to the purchase money.

If we follow the reasoning of counsel to its last analysis

either Mrs. Lucas acquired the obligation to receive the

purchase money for the interests purchased by her, or

Frank was excused from performance in so far as Mrs.

Lucas was concerned, and did not have to make any tender

for the interests owned by her when he elected to perform.

Five of the daughters and two of the sons having volun-

tarily made it impossible for a son to purchase from them

the interests theretofore owned by them, he acquired such

interests by his election and willingness to perform, if

counsel are correct in their contention.

If they are right and we are wrong, then Frank's right

or option to purchase the interests owned by Mrs. Lucas

was defeated, not by reason of his unwillingness or un-

readiness to comply with the conditions of payment, but

for the reason that his sisters and brothers had already

sold to Mrs. Lucas that which he was given the right to

buy, and Catherine had died and left to her children her

interest which the testator wished him to purchase.

It seems rather absurd for Mrs. Lucas to be insisting

that the money for the purchase of interests in the land,



which said interests she then owned, should have been of-

fered to her grantors and not to her.

COUNSEL WOULD HAVE YOU RE-WRITE THE WILL
AND DECISIONS.

In order to follow counsel it is nevessary to practically

rewrite Article Third of the will, and discard the words

"buy," "paying" "pay" and "payment" which are there

used. Can one Buy something of another which he no longer

owns? Is one paying another when he hands him money

which he is obligated to receive, but to which money he has

no 7'ight? Can one pay for an interest in land by handing

the money to one who has no title to the land and no right

to the money? Can one make a legal and valid payment for

an interest in land by handing the money to a former owner

who has no right to it? Counsel insist that the daughters

and shortcoming sons had no right to the purchase money

but were obligated to receive it.

Furthermore counsel would have you rewrite the opin-

ion in the Kahilina case, and in the Lucas-Scott case, being

careful to leave out all words and phrases there found with

reference to the purchase of interests. This court more

than once in its opinion used the words "to buy the interests

of the daughters," you also used the words, "to pay for the

daughters shares," and the words "to buy the whole there-

of," and the words, "that the right to purchase."

If, as counsel insist, each daughter and shortcoming

son was obligated to accept $5000.00 from a performing son,

but had no right to the money after parting with title to

the land, then, as we conceive it, the only thing they de-

mand is to re-write Article Third of the will, and strike

out all words in the Court decisions referring to the pur-

chase of interests in the land.



THE ESTOPPEL OF MRS. LUCAS

Contrary to counsels assertion at page 21 of their brief

that we appear to have admitted that strict and literal per-

formance had not been made, we insist that Frank did

literally and strictly perform the conditions which were re-

quired of him in order to acquire title to the whole of the

lands in question.

We there insisted, and do now insist, however, that by

reason of the various efforts of Mrs. Lucas to prevent per-

formance, all of which we have set forth in our opening

brief, she is estopped from raising any question as to the

manner or method of performance.

Counsel refer to our argument as being based upon

(1) the fraud at the Sheriff's sale (2) the interference with

Bertelmann in his "attempts to get financial assistance."

Counsel are correct in so far as they go, but lose sight of

additional bases for our contentions.

Mrs. Lucas' general scheme of fraud to acquire all of

the interests in the lands is clearly shown by the evidence,

and she attempted to frustrate the intention of the testator

by hiding out in an effort to prevent tender to her.

Counsel express great surprise (Br. p. 22) that the

Trial Court found that Mr. Lucas was guilty of fraud in

connection with the Sheriff's sale.

They charge that Frank had "obviously prevaricated

in connection with the alleged non-service of summons in

the Washington Mercantile Company case." Counsel then

state that Frank's fixed version was that he was on the

coast at the time of the alleged service of summons, and

that later he claimed to be in Hawaii. The evidence shows

that he claimed to be on Hawaii at the time of alleged

service, and on the coast when his interest in the land was
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advertised by the Sheriff. Service in this Territory at that

time could be had by leaving process at the residence of

defendant.

FRANK BERTELMANN'S TRUTHFULNESS

With reference to counsel's caustic comments charging

Frank with having falsified in certain particulars, we need

not take up time and space in coming to his defence. The

trial court compared his testimony with that of Mr. Lucas

(Rec. p. 127) on the most important point where there was

a conflict between them, basing that comparison on the "en-

tire testimony of the witnesses and the observation of the

Court while the witnesses were on the stand."

We invite this Court's attention to the record, pages

127 et seq.

ACTS IN ESTOPPEL

At p. 24 of their brief counsel seek to excuse the at-

tempt of Mr. Lucas to prevent Mr. McCandless from lending

the money to Frank with which to purchase the other in-

terests by saying that the attempt of Mr. Lucas had no

effect as the agreement with McCandless had already been

signed! This presupposes that Mr. Lucas knew before he

came, that an agreement had been made.

The fact remains that Mr. Lucas came for the purpose

of preventing Frank from obtaining the money if he pos-

sibly could. Otherwise why did he come at all? Why did

he remark to an employee of McCandless that he would like

to know "what the hell Link McCandless was butting into

his business for." (Tr. p. 146). Why did he insist to Mc-

Candless that "Bertelmann he didn't consider was worth



helping." (tr. p. 36). Why did he come to McCandless of-

fice and exhibit anger because he was helping Bertelmann?

Why did he remark, "If I knew that McCandless was going

to advance the money I would have also stopped him as I

have stopped others?" None of this evidence is disputed.

The conclusion is irresistible that Mr. Lucas came for the

purpose of preventing McCandless from advancing the

money. He found that he was too late. His anger and

complaint had no effect. Like most men of his elusive,

slippery and fraudulent type, having signally failed; in

bluffing McCandless, in a spirit of apparent concession, he

agreed that he would bring Mrs. Lucas to the office of Mc-

Candles at a certain hour and let tender be made to her

personally. We need make no further comment other than

to say they never came, and the search for Mrs Lucas went

on, until, as they thought, the time for performance had

passed.

In all the reported cases we challenge counsel to point

to one where there have been more flagrant and reprehen-

sible efforts to prevent performance. And yet, it is so well

settled that it is unnecessary to cite authorities, that one

who takes under a will subscribes to all of its terms, and

thereby assumes an obligation to assist in carrying out the

full intent of the testator ; and one who claims under a de-

visee is likewise obligated. (Authorities in Opening Brief)

.

Counsel made the point (Br. p. 25) that there is no

evidence in the record that Lucas knew of the efforts of

Breckons, Lane and Marx to raise the money, nor of the

approach of Franks uncle, Mr. Dillingham, Mr. Cooke, Mr.

Shingle and Mr. Marx with that end in view, but here again

we are relieved of going into details and producing cor-

roborating evidence by the undenied assertion of Mr. Lucas
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that he had prevented others from advancing the money.

Counsel seek to offset the effect of this voluntary, unquali-

fied and undenied admission by saying that it "was a mere

boastful remark which had no probative value!" If this

is not the limit of evasion we would welcome a more apt

illustration. We have discussed this point more fully in

our opening brief at pages 93-97.

MRS. LUCAS IN HIDING

We feel some hesitancy in taking time to reply to coun-

sel on this point in view of the finding of the trial court,

and the uncontradicted evidence. Both of Mrs. Lucas*

homes were visited on several occasions; messages were

left for her; a letter was left for her; frequent telephone

calls to each of her residences were made ; Mr. Lucas made
an appointment for her to come to McCandless' office which

was not kept; a constant watch was maintained on the

streets to locate her ; a registered letter was sent to her and

returned undelivered. She was admittedly in town. On
the witness stand she made no denial of hiding out, and of-

fered no explanation as to her v/hereabouts, at the time of

search for her. Unquestionably she hid out to avoid tender

being made to her, believing that she could thus defeat

Frank's efforts to perform. The trial Court found that the

circumstantial evidence showed that she was hiding to avoid

tender. Notwithstanding all this, counsel have the nerve to

contend that she was not hiding or concealing herself to

avoid tender! This is in acccord with other far-fetched

denials and contentions of counsel to which we have else-

where referred.



CONCERNING DEEDS OF CHRISTIAN AND HENRY
AND THE DAUGHTERS

Counsel deny that they have contended that Chris and

Henry were estopped by the warranty clauses in their deeds.

They do not extend their denial of estoppel to the fact that

said conveyances attempted to convey and warrant to Mrs.

Lucas the executory devises of the grantors. They do say,

however, that "Each of them had parted with his interest

in his fee-simple one-ninth interest and thereby disabled

himself from acquiring title to all the land in accordance

with his father's desire as expressed in the will. They

were shortcoming also, of course, by reason of having failed

to produce, furnish or raise the money with which to pay

their sisters."

Counsel also seek to couple Frank with this shortcom-

ing on the ground that he had "parted with his interest."

This latter contention being in direct opposition to the

facts, and to the findings of the lower Courts, we may dis-

miss without argument.

As to the form of the deeds under which Mrs. Lucas

claims.

On pages 16-19 of the brief it is contended that the

warranties in the deeds of the daughters and sons are mean-

ingless, the argument being that as the granting clause pur-

ported to convey "all of my right, title, interest and estate.

. . .
." to Grantee, that the deeds were merely quitclaims and

that the express covenants of warranty were not operative,

the covenant of warranty in the daughters' deeds being

:

"And I hereby for myself and my heirs, exe-

cutors and administrators, covenant with said

Mary. Lucas and her heirs and assigns that I am
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lawfully seized in fee simple of the granted right,

title, interest and estate in said premises, that they

are free from all incumbrances, save and except

that certain lease to the Kilauea Sugar Company

made by Christian Bertelmann dated November 1,

1890—^that I will, and my heirs, executors and ad-

ministrators shall warrant and defend the same

to the said Mary N. Lucas and her heirs and as-

signs forever against the lawful claims and de-

mands of all persons, save under said lease."

Counsel cite some general authorities that have no ap-

plicability where the warranty clause is such as is contained

in these deeds. In one of the cases cited. Van Rensselaer

v. Kearney et al, 11 Howard 297, at 322, the Court con-

sidered a case where the warranties were not as strong as

in our case. The Supreme Court of the United States in

that case held directly that a warranty in a release or quit-

claim deed was binding upon the parties, and also held that

in the deed under consideration, where the warranty was

not nearly as broad as in our case, that an after acquired

title passed to the grantee. The Court states at page 322:

"A deed of this character puports to convey,

and is understood to convey, nothing more than

the interest or estate of which the grantor is

seized or possessed at the time ; and does not oper-

ate to pass or bind an interest not then in exis-

tence. The bargain between the parties proceeds

upon this view;and the consideration is regulated

in conformity with it. If otherwise, and the ven-

dee has contracted for a particular estate in fee,

he must take the precaution to secure himself by

the proper covenants of title.
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"But this principle is applicable to a deed of bargain

and sale by release or quitclaim, in the strict and proper

sense of that species of conveyance. And therefore, if the

deed bears on its face evidence that the grantors intended

to convey, and the grantee expects to become invested with,

an estate of a particular description or quality, or that the

bargain had proceeded upon that footing between the par-

ties, then, although it may contain no covenants of title in

the technical sense of the term, still the legal operation and

effect of the instrument will be as binding upon the grantor

and those claiming under him, in respect to the estate thus

described, as if a formal covenant to that effect had been

inserted; at least, so far as to estop them from ever after-

wards denying that he was seized of the particular estate

at the time of the conveyance."

This case precisely holds that a proper covenant of

title in a deed the granting clause of which purports to con-

vey the( right, title and interest, protects the grantee to the

extent that what is conveyed is the right, title and inter-

est convenanted to be conveyed. In our case the covenants

state in unmistakable terms that what is conveyed is the

fee simple title subject to nothing except the lease. There

is nothing in any of the- other cases cited by appellees that

hold that where such is the case the warranty is meaning-

less.

Counsel for the Lucases have also argued on pages 19

and 20 of their brief that the payment of the $5000.00 is in

no sense a right, but that the acceptance of the same is an

obligation imposed by will. This is all immaterial for the

reason that the contract expressing the explicit covenants

of warranty would estop the daughters and sons who con-

veyed to Mrs. Lucas from performing any such obligation.
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We argned in our opening brief upon authorities that Mrs.

Lucas is the proper person to whom payment should be

made. We do not abate from that position one iota.

AS TO TIME FOR PERFORMANCE

Appellees contend (Br. p. 31) that "performance of the

conditions by payment of the money must have been done,

if at all, within the year," and as a premise for this conten-

tion quote from the will that "in case one or two of my sons

should be at that time or within a year from that time"

—

(at this point counsel ceased to quote from the will and

added)—"unable to pay each daughter his share of the

money the other son or sons might perform the conditions."

However, the words here used by counsel are not the words

of the testator. To continue the quotation from the will :

—

"unable to furnish, produce or raise the necessary amount

to pay each one of my daughters or surviving daughters his

share of the $5000.00 per capita, the two or the one of my
sons will have a right to buy the whole of my lands xxx."

Quite different, we submit, from the appellees inter-

pretation. From the above language from the will there

can be no doubt:

1. That each of the three sons was given one year

within which to furnish, produce or raise his pro rata share

of the necessary amount to pay for the other interests.

2. That this joint right to raise the money continued

until the year expired.

8. That if one son raised his share, $10,000.00, within

the year he was not shortcoming.

4. That when the year expired, the other sons being"

shortcoming, the right of the one son who had raised his
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$10,000.00, came into being. He then, and not before, ac-

quired the sole right to buy out the other interests.

5. That the testator defines a "shortcoming son" as

one who, within a year after the expiration of the lease, is

"unable to furnish, produce or raise the necessary amount

to pay XXX his share," to-wit, $10,000.00.

The performing son could not be required to actually

pay for the other interests within a year after the expira-

tion of the lease for the reason that his sole right to buy

did not come into existence until the year expired. There

is no definite time set by the testator for actual payment

by one son who is the only one not shortcoming. This view

is strengthened by the last sentence of Article Third which

is "I make the payment of all these amounts above given a

charge upon all my estate." This sentence has heretofore

been considered to apply to payments to the widow alone,

but if the testator had so intended it he would have written

one sentence as follows: To my wife, Susan Bertelmann,

a life rent of $2000.00 per annum, the payment of which

I make a charge upon all my estate.

It seems clear that a lone son, who was not shortcoming

within the meaning of the testator as he has defined that

term, would acquire title by his election to take when he

gave notice of that election to those in interest. (See cases

cited in Opening Brief)

.

We do not agree with counsel that Frank was limited

to one year after the expiration of the lease within which to

buy the other interests.

If this Court agrees with us that Frank did in fact

strictly and literally perform the conditions within the year,

the point here made becomes immaterial. If, however, this

Court is of a contrary opinion, then we insist that Frank
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has not yet lost his right to buy out the other interests for

$5000.00 for each one-ninth.

APPELLEES CONTEND THAT FRANK WAS SHORT-
COMING.

This contention is based upon the erroneous assumption

that he had let his original one-ninth share "slip through

his fingers."

This assumption is contrary to the decisions of both

the Trial Court and the Supreme Court. Both Courts held

that Frank has legal title to his one-ninth interest, and

should have rendered judgment in his favor for said one-

ninth interest. (Opening Br. pp. 105-119)

.

AS TO THE METHOD OF RAISING THE MONEY.

As any normal father v^ould, the testator no doubt de-

sired that his sons should practice habits of thrift and in-

dustry. However, he did not limit a son to any method of

furnishing, producing, or raising the money with which to

buy out the other interests.

The Supreme Court of Hawaii went so far as to say

that if Frank had stolen the money there is nothing in the

will "that would have justified a refusal to accept it be-

cause it had been obtained unlawfully and was therefore

not his money."

Following the same line of reasoning is it not clear

that Mrs. Lucas and the guardian of the Scotts were not

justified in refusing the money which was offered to them

in gold coin?

On what ground did they refuse? No ground whatever

for the refusal was specified by either of them, they simply



15

refused to accept the money, and that was all there was to

it.

Judge Robertson, present counsel for Charles and

Mary Lucas, when he was C. J. of the Supreme Court of

Hawaii, in his dissenting opinion in the case of Scott vs.

Lucas, 23 Haw. 338, said: "The means was secondary to

the end, and should yield or conform to it. To hold other-

wise, it seems to me, is to sacrifice the substance to the

shadow upon a narrow and technical view,"

The so-called agreement entered into by Bertel-

mann, by which he secured the $40,000.00 with which

to buy the other interests, was immaterial to any issue in-

volved in this case, and should not have been admitted in

evidence over the objection of appellants.

Said so-called agreement could not operate as a contract

to convey, and it conveyed nothing. The title which Ber-

telmann expected to acquire with the $40,000, could not be

conveyed, nor any lien thereon created, by any kind of an

instrument, prior to performance. It was as though Mc-

Candless loaned Bertelmann the money without security,

and this is what he actually did from a legal standpoint.

As to what Frank did with the land after he acquired

title is beyond the range of proper inquiry in considering

this point. The testator could not prevent alienation, even

for a day, after title vested in Frank. (Opening Brief p.

82 et seq.). He did not in fact attempt to limit alienation.

McCandles acquired his four-ninths interest twenty-three

days after Frank elected to, and did, perfect his title by

performance.

There is no question as to the fact that Frank had some

difficulty in arranging for the money with which to pur-

chase the other interests. His own resources were limited.
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After repeated unsuccessful efforts to secure the necessary

money with which to perform, some, if not all, of these

efforts being frustrated by Mr. Lucas according to his own

"boastful" admission, Frank was brought into touch with

McCandless who arranged to let him have the entire $40,-

000 in gold coin. It is clearly shown that Mr. Lucas did his

best to have McCandless withdraw his support and leave

Frank in the lurch, notwithstanding his agreement to as-

sist. Frank had already discussed the matter with his two

brothers and five living sisters ; was advised that they had

sold their entire interests to Mary Lucas and that any money

payment should be made to her and not to them; the two

brothers gave him the additional information that they

would not attempt to perform.

We wish that this Court could be fully advised as to

the nature and characteristics of the Hawaiian race from

which Frank is descended on his mother's side.

Counsel have advanced the opinion (Brief p. 5) that

the testator knew he would leave a large family "of part-

Hawaiian children who might not appreciate the value of

their inheritance." Then they proceed to lambast these

particular Hawaiians. It is not apparent to whom he re-

fers as "soap-box orators, loafers and general roustabouts."

(Br. p. 5), and we do not take it unto ourselves, as it does

not fit.

It is apparent that he is speaking of Frank when he

says (Br. p. 22) that the testimony "shows him to be shifty,

garrulous and unreliable."

The writer of the brief to which we are replying is

doubtless not so familiar with the natural characteristics

of the Hawaiian race as was the trial Judge who believed

Frank in preference to counsel's client (Rec. p. 127).
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Any one who knows the Hawaiian understands and ap-

preciates certain characteristic qualities. The first is the

desire to tell the truth. This is inherent. Just as a child

of our race will blab out the truth on inquiry regarding its

parents, whether the information will be to their advantage

or disadvantage, so it is with the average adult Hawaiian.

In other words they do not seek to evade nor falsify. Some-

times there is an apparent conflict. Cross-examination will

develop that there was a misunderstanding of the question,

or of the particular phase of the controversy to which the

question is directed. If you go far enough, so that the wit-

ness grasps the real inquiry in your question, you will find

that in more than nine cases out of ten you will get the

exact truth in so far as the witness knows it. However,

by proper inquiry you must guard against hearsay, because

of a lack of distinction in the mind of the witness between

the actual knowledge and that which he has acquired from

some one else.

When we examine the testimony of Frank, extending

over many pages of the transcript, with these characteris-

tics in mind, it is really astonishing how he adhered to the

truth during several days of arduous examination. He im-

pressed the Trial Court.

On behalf of Frank Bertelmann we resent counsel's

remarks directed against his integrity, which are without

foundation in fact.

A PERFORMING SON SHOULD ACQUIRE NOT LESS
THAN ALL THE INTERESTS.

Under this heading opposing counsel contend that

Frank did not acquire all of the outstanding interests for
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himself. As we understand them they contend that by his

tender to Mary Lucas and the Scott heirs he only acquired

for himself a three-ninth interest.

Need we say more than we have already said as to the

title to the whole vesting in Frank upon his tender in per-

formance ?

All of the argument of counsel, and the decision of the

lower Court in this regard, is based upon the premise that

Frank's agreement with McCandless is properly in evidence

;

that said agreement is equivalent to an estoppel of Frank's

right to perform. This agreement cannot estop Frank from

performing BECAUSE BY ITS VERY TERMS IT PRO-
VIDES THAT FRANK SHALL PERFORM.

The fact remains beyond the peradventure of a doubt

that Frank tendered to Mrs. Lucas in gold coin $35,000, for

the seven interests which she then owned, and that he ten-

dered to the guardian of the Scott heirs $5000.00 in gold

coin for the interest which they inherited from their mother.

We insist that he thereby acquired title to the outstanding

eight-ninths interests.

If this Court follows opposing counsel it must hold

that (1) the death of a daughter before the time for pur-

chase arrived put an end to the executory devise, or (2),

there could be no performance as to her interests, which des-

cended to her heirs freed from the condition, but the other

interests could be acquired by a performing son by pay-

ments of $5000.00 for each one-ninth interest.

Counsels argument to the effect that payments in per-

formance could only be made to the daughter and short-

coming sons personally, necessarily means that the death

of a son or a daughter before performance would put an

end to the right to purchase. As we have elsewhere urged
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this is clearly contrary to the meaning and intention of the

testator. If the death of a daughter ended the right of the

sons to purchase, then the death of a son would likewise

so end it, and yet the right to purchase the other interests

was conferred only upon the son or sons who survived the

lease. Were the heirs of a daughter to receive better treat-

ment than the heirs of a son?

STATEMENT OF FACTS IN THE SCOTT-LUCAS CASE.

Opposing counsel seek to reflect upon the integrity of

counsel for appellants when they say, in referring to our

statement that the agreed facts in the Scott-Lucas case was

untrue in some particulars, "We regret to have to say that

counsel for the appellants knew that no such false state-

ments were made." Thus it seems that the writer of the

brief to which we are replying desires to create in the mind

of this Court the impression that we have knowingly and

corruptly misrepresented a fact.

As to the ultimate aim of counsel in making this re-

prehensible charge we can only speculate. The most charit-

able view that we can take is that counsel was then low in

spirit, and greatly depressed over the dismal outlook as to

the chances of winning for his fraudulent client. He evi-

dently felt mean, and at the time his heart was filled with

hatred for the entire world, and with a special and particu-

larly venomous hatred directed against opposing counsel.

The fact is that this Court, in the case of Lucas vs.

Scott 239 Fed. 450, at page 456, said : "The title of Frank

Bertelmann was obtained under foreclosure of mortgages

and by a sheriff's deed."

And the further fact is that the Trial Court said (Rec.
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p. 128) "The Bertelmann-Lucas mortgage was never for-

closed (Transcript 513) (contrary to the statement made
before the Supreme Court in the submission of April, 1926,

in the case of Scott vs. Lucas, 23 Haw. 338; 239 Fed. 450)."

In view of the foregoing statements we have not deemed

it neccessary to delve into musty records of bygone days to

determine the point. As against these declarations, one by

this Court, and one by the Trial Court, we have the word of

counsel that all of us were misinformed. The statement of

facts in that case is not in evidence, and even if we should

concede that counsel are right, and that this Court, the Trial

Court and our humble selves are in error, what difference

would it make? The undisputed facts are that Mrs. Lucas

never foreclosed her mortgage, that she never claimed the

right to possession under it, and that she never cancelled the

other mortgages which were taken up by the mortgage to

her, and which instead were transferred to her, and which

remain uncancelled of record to this day.

COUNSEL CHANGE "OR" TO "AND."

At page 46 opposing counsel in discussing that part

of the opinion of the Supreme Court in the Kahilina case

where it is said that performance would "divest the daugh-

ters and shortcoming sons or their heirs of any interests that

they might otherwise have, either under the fourth item of

the will, or by descent," contend that the Court meant to use

the word "and" where they used the word "or." Need we
comment, or review the cases cited by them ? We think not.

If they are allowed to rewrite the will and the decisions

construing it, then we may as well subside.

Counsel admit there is a paucity of authority on the

question as to whom payment should be made, but insist
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that the report of the case of Bland v. Middleton, 22 Eng.

Reprint 817, cited by us is so meagre as to be unintelligible."

We insist that said case is in point, and is clearly under-

standable. Counsel cite cases holding in effect that under

a contract of sale payment is properly made to the vendor

although he has conveyed the property to another subse-

quent to making the contract of sale. There are so many
questions on the side that may have a bearing on these

cases that it seems a waste of time to review them. Local

statutes as to notice, registration etc., tend to govern, and

obscure the principle of law involved.

We have cited cases in our opening brief (p. 62) hold-

ing, in effect, that where the holder of an option to purchase

has notice of a conveyance by the owner to another, he can

properly pay the grantee and thus acquire title. We know

of no authorities to the contrary and opposing counsel have

cited none. When counsel say at p. 51

:

"Where a contract provides that the purchase money

shall be paid to the vendor or his assigns payment may be

made to either, but where it provides that it shall be paid

to the vendor it must be paid to him even though he has

sold to another who had notice of the vendee's rights,"

—

we cannot concede that any light is thrown on the case at

bar. Such a case is, of course, foreign to the situation that

here obtains.

In the case suggested by counsel the only reason that

could possibly require that payment should be made to the

vendor would be the contract. If he sold to another with

notice, actual or constructive, that he retained the right to

be paid by the optionee, then he would be entitled to the

purchase money unquestionably. No such reservation was

made by the grantors of Mrs. Lucas.
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THE TENDERS.

Counsel refer to our contention that a "tender in a

case of this kind is enough to transfer title," and insist that

if we are correct it would mean that "Frank would, in an

action of ejectment, be entitled to recover the land without

having paid anything for it." They then insist that such a

contention is unsound. Why, if one has the right to pur-

chase at a given price, and offers to buy by tendering in

gold the required amount, which is refused, is there any

injustice in his acquiring title by the tender?

Counsel suggests that "simple justice would require

the plaintiffs to keep their tender good—" Simple justice

to whom ? Counsel admit by such argument that Mrs. Lucas

is the proper person to whom payment should be made.

With all due respect to counsel, this is nothing more nor

less than an effort to befog the issues. At all times since the

original tenders the money has been, and is now, available,

and learned counsel are distinctly aware of this fact. We
have continuously offered them the money, and it has been

made plain to them at all times that appellants have the

money and are ready and willing to pay.

We again reiterate the readiness and willingness of

appellants to pay the $40,000.00.

Our contention is that the right to be paid $5000.00

for each interest went with the land, and that Mrs. Lucas

is entitled to receive $35,000.00 for her seven-ninths inter-

est, and that the trustee of the Scotts is entitled to receive

$5000.00 for their one-ninth interest; these amounts ap-

pellants have always been, and now are, ready to pay.

Counsel admit at p. 37 of their brief in effect that it

was unnecessary to make any tender at all. In discussing

the tender counsel there say, "everybody knew before they
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started out (it) was to be a mere piece of acting and that

the tender would never be accepted."

The Supreme Court of Hawaii has held that where the

tender or performance of an act is necessary to the estab-

lishment of any right against another party, this tender or

offer is waived or unnecessary where it is reasonably certain

that the same will be refused.

Johnson vs. Tisdale, 4 Haw. 605.

Green vs. Pole, 6 Haw. 235.

Aikoe vs. Hayselden, 6 Haw. 534.

We request the Court's attention to this principle of

law, not only as applied to the tender actually made, but

also as applied to Frank's sisters and brothers and the heirs

of his deceased sister, Catherine.

At page 64 of their brief counsel insist that a proper

tender which was refused would not transfer title. Counsel

cite no authorities sustaining this position, and ignore the

authorities holding to the contrary which we have cited in

our opening brief, which show that in performance of execu-

tory devises the tender passes the legal fee simple title.

There is no case holding otherwise.

AS TO FRANK'S FEE SIMPLE ONE-NINTH INTEREST

Counsel seem to admit (Br. p. 61) that if Mrs. Lucas

was wrongfully in possesion, Frank can maintain ejectment

against her for the one-ninth interest. They then claim

that the mortgage debt falling due on August 13, 1905,

from that date Mrs. Lucas was lawfully in possession of

said one-ninth interest. Counsel have lost sight of, or pur-

posely ignore the fact that Mrs. Lucas claimed title under

the void sheriff's deed from February 7th, 1903. From
that date she claimed under the Sheriff's deed, although no

notice thereof was brought home to Frank until 1916. She

abandoned her mortgage and claimed solely under the void
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deed. She made no entry as mortgagee, and has never

claimed under the mortgage. The actual possession of thii

land has never changed since the death of the testator.

In our Opening Brief at page 110 we quoted the stat-

ute of Hawaii providing the method of entry by a mortgagee.

This statute has been in force in Hawaii since 1874. It

will be noted that opposing counsel do not refer to it, nor

to the cases cited in our opening brief at pages 112 et seq.

That statute and those cases, we insist, clearly show that

Mrs. Lucas is not, and has never been, a mortgagee in pos-

session, and that Frank is entitled to judgment as to his

title and right to possession of the one-ninth interest de-

vised to him by his father.

It is beside the point for counsel to cite cases from the

Eastern States where a different rule obtains ; where a mort-

gage is held to convey the legal title of the mortgagor, and

where the mortgagee has the right to possession, which he

can obtain without following any statutory method of entry.

Such is not the rule in Hawaii. It would therefore be a waste

of the Court's time to review the cases cited by Appellees.

Notwithstanding the finding of the Trial Court and the

decision of the Supreme Court, that the Sheriff's deed was

absolutely void, and that evidence of its invalidity was prop-

erly admitted in this action at law, counsel insist that said

deed was voidable and that Bertelmann's remedy against it

would be in equity and not at law. That this is the general

rule we do not deny, but that rule does not obtain in Hawaii

as counsel should know. The Supreme Court correctly held

that "evidence of its invalidity was properly admitted and

considered in the instant action, which is an action at law."
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ANSWERING BRIEF ON BEHALF OF THE SCOTT
MINORS.

We have already discussed the question as to whether

or not the death of a daughter before the time for purchase

arrived foreclosed a son's right to buy the other interests.

It seems almost too clear for argument that the testator did

not intend to prefer the heirs of a daughter over a daughter,

nor over the heirs of a son dying before the expiration of

the lease.

In the Kahilina case (14 Haw. 378) the Court had be-

fore it the question as to what the sons took under the will.

The executory devise was a part of what they acquired.

This was a right to buy the other interests. It was perti-

nent and proper to a correct determination of the executory

devise to determine from whom the title could be divested by

payment. The Court therefore properly held that the title

could be divested out of the daughters and shortcoming sons

or their heirs. The Court there used the words "and at the

same time divest the daughters and shortcoming sons or

their heirs of any interest that they might otherwise have

under the fourth item of the will or by descent."

We submit that counsel's suggestion that there were

no heirs at the time of said decision, as all of the sons and

daughters were then alive, has no probative force. The

Court was determining the extent of the title. It was clearly

within the question there under consideration as to whether

or not a performing son could buy the interest inherited by

the heirs of a daughter, although no daughter was then

dead. Otherwise the executory devise would not have been

clearly defined.

Counsel for the Scotts insist that the tender of $5000.00
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for Catherine's interest should have been made to the minors

personally and not to their guardian. And yet counsel

seems to admit the contrary at page 11, where he refers to

our contention that any sums due the ward can be legally

paid only to his properly accredited and qualified guardian,

and says, "This is too plain a proposition of law to be fur-

ther discussed and is covered by local statute Sec. 3034 R. L.

Hawaii 1915."

This is an unqualified admission that the money could

be legally paid only to the guardian.

But, says counsel, it should have been tendered to the

minors personally although they had no right to accept it.

Counsel admits that if it had been tendered to them, and

they had accepted, it would not have been a payment, as

money properly belonging to a minor can only be paid to

his qvxilified gimrdian.

Where they had no right to accept the money a tender

to them would be a mere empty show.

The money was properly tendered to the guardian who

alone had the right to receive it for them.

References to statutes and authorities dealing with the

service of process on minors have no application. After

minors reach a certain age they usually have the right by

statute to nominate their guardian. Even though process

may be required to be served on minors personally after they

reach a certain age, yet no judgment can be rendered for or

against them until they are represented by guardian ad

litem. Certainly money can not be legally paid or tendered

to them.

Neither are the cases in point which hold in effect that

a suit to enforce a right should be brought in the name of

a minor by her guardian.
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ANSWERING BRIEF OF KILAUEA SUGAR PLANTA-
TION COMPNY.

This brief not yet being printed we are unable to refer

to the pages from which we quote.

These counsel follow counsel for the Lucases and ask

this Court to read into the decision in the Kahilina case the

word "and" where the word "or" is there found. The argu-

ment of counsel for the Lucases in this regard may be con-

cincing to these counsel, but said argument does not con-

vince us, and we trust does not convince this Court. Coun-

sel do not understand how we can argue that the Supreme

Court held in the Kahilina case that payment could be made

to the heirs of a daughter, in view of the fact that said

Court held in Scott vs. Lucas that Mrs. Lucas could not buy

Catherin's interest for the reason that she had died. In the

first place, Mrs. Lucas was attempting to act for herself in

the stead of a performing son in that case. In the second

place said Court was absolutely wrong in basing its finding

upon Catherine's death. Her death did not affect the situa-

tion in any way. The decision of the Supreme Court was so

clearly unsound on that point that this Court refused even to

pause to consider the question. It was so clear that the right

to purchase the other interests was personal to the sons that

this court found it unnecessary to do more than to express

that outstanding conclusion which was decisive of the case.

The greater part of counsel's argument has been al-

ready covered in our reply to the brief in behalf of the Lu-

cases. We can not, however, refrain from comment on the

suggestion of these counsel that the Court, in the Scott-

Lucas case could not have "been influenced one way or the

other by any question as to whether Frank's mortgage had

been foreclosed or nol."
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Mrs, Lucas there claimed the right to perform under

the will. Even if the right to perform was not personal to

the sons, she could not exercise that right without showing

that she had acquired it from all three of the sons. There-

fore it needs no argument to show that she must have con-

vinced the Supreme Court that she had acquired Frank's

right to perform. Counsel say, "One deed alone would have

been sufficient to have raised the question," and refer to

the deeds from Henry and Chris.

We fail to understand counsel. If the right to perform

had been assignable, "one deed alone" would have passed

only one-third of the right. Counsel say in effect that with

one deed from one son Mrs. Lucas could ignore the other

two sons and force a daughter to convey.

This contention is ridiculous.

Further discussing the Scott-Lucas case they seem to

contend that the Supreme Court did not follow the decision

in the Kahilina case for the reason that when the latter

case was decided all the daughters were alive, and when the

former opinion was rendered Catherine had died. The prin-

ciple of law controlling the situation did not change in the

interval between the first and later decision. If a son at

the time of the first decision had the right to divest the

heirs of a daughter of the interests inherited by them, then

assuredly that right continued at the time of the later de-

cision and beyond that time.

Counsel are wrong when they insist that we are strent^

ously exerting ourselves to get away from the decision of the

Supreme Court in the case of Scott vs. Lucas, 23 Haw. 338.

We regard that decision as being so clearly erroneous

that we have never doubted that this Court would so hold if

necessary, and the reasons for this position are so apparent
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to a mere lawyer that we need not further set them forth.

Notwithstanding counsel's many insinuations to the

contrary, we make known unto this Honorable Court that

we do not feel in desperate straights, nor that we need to

evade any point in argument. We are willing to, and have

tried to, meet every issue squarely and without evasion or

equivocation. Can opposing counsel say as much?

They insist that we can not "get away from the rule of

strict and literal performance." We have not tried to get

away from it. We contend that Frank has strictly and

literally performed, although not required to do so because

of the estoppel of Mrs. Lucas and her grantors to demand

strict and literal performance.

Counsel seem to concede that Frank raised the money

within the meaning of the will, that Mrs. Lucas was in hid-

ing, that they tried to avoid the tender, and that Lucas tried

to interfere with the raising of the money, but contend that

the money should have been tendered to the daughters and

other sons. We have already answered this contention.

They then seek to have this Court reject the evidence as to

waiver on the part of the daughters and other sons. The

evidence as to this waiver is undisputed, and all their talk

is without a basis of fact.

They talk about title vesting "momentarily" in Frank

"for the purpose of making Frank a conduit of title of four-

ninths to McCandless." When title vested in Frank it was

all off in so far as appellees were concerned. It matters not

whether he was a "conduit" or a holder of title for all time

to come.

Counsel request this Court to consider the brief of

Judge Frear filed in a former case before this Court. They,

and other counsel, in their wanderings in the wilderness of
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doubt, have requested this Court to refer to other documents

not before the Court.

As a matter of fact they have incorporated in this brief

practically all of Judge Frear's argument.

For our part we prefer the opinion of Judge Frear as

expressed in the decision he M^rote in the Kahilina case,

rather than his partisan argument as counsel for the Sugar

Company.

These counsel, as well as counsel for Mrs. Lucas, insist

that the Judge made a mistake in the decision in that case

by using the word "or" instead of the word "and."

Judge Frear urged that the tenders were improperly

made to the successors in interest of the daughters and

shortcoming sons. That such tenders were without efficacy

unless made to the daughters and sons personally. We have

elsewhere presented our views on this point. He further

contended that the daughters and shortcoming sons did not

relinquish their right (it will be noted that he terms it a

right and not an obligation contrary to Judge Robertson's

contention) to receive $5000.00 for each interest. We have

answered that contention.

Counsel contend that the use of the words "buy out,"

"bought out," etc., were used by the Courts "as a matter of

convenience !" As we have heretofore said, they would have

you discard all words of purchase in the will and in the de-

cisions in order to uphold their position.

We insist upon a consideration of all these points, with-

out any such arbitrary elimination as they demand, in ar-

riving at a final conclusion.

Counsel say "it would be practically the same if the

condition were of any other kind. Instead of a payment to

each of the others it might have been the payment of the

testator's debts xxx."
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Following this argument we will suppose the testator

left his lands to Frank upon condition that he pay creditors

A. B. and C. ''

^lilinfri !
^ '^ '

l i l il I n Tl ii ii l l i iiiil ii |ijii

il iiiiih wii U i u l iyt l igfeer. Within the year, and before payment

A. B. and C. transferred their debts to D. with«il notice to

Frank. Would counsel claim non-performance of the con-

dition if Frank paid D. who then owned the debts? Such

is their theory of strict and literal performance

!

Counsel say he should have paid A. B. and C. notwith-

standing they no longer owned an interest, and by paying

D. instead, he has forfeited his right to the land. We do not

believe it necessary to review the other illustrations taken

from the brief of Judge Frear, as none of them are more

apt than this.

The suppositions cases mentioned by counsel are not

in point and we need not review them.

Counsel admit that "Mrs. Lucas took the risk, just as

anyone who might purchase a defeasible estate would take

subject to the conditions imposed upon it."

Yes, she took the risk. She knew that each one-ninth

interest was purchaseable at and for $5000.00 When that

sum was offered to her by a performing son in gold coin for

each interest, a total of $35,000, her interest became per-

sonal. Frank thereby took title under the will.

Counsel admit that there was no right on the part of

any son or daughter to enforce payment. Counsel say that

the sons and daughters might have agreed with Mrs. Lucas

that in the event $5000.00 was paid for each of their inter-

ests it should be paid over to Mrs. Lucas. We contend that

by their covenants in their deeds this is exactly what they

did.

Counsels references to the cases which we have cited
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in our opening brief are so foreign to our understanding of

the holdings in those cases that we respectfully request this

Court to review them.

We have never claimed, as counsel seem to infer, that

the option cases cited were directly in point. We do claim,

however, that some of them are analogous to the case at

bar, and throw some light on the questions here involved.

This is particularly true in view of the language used by

this and other courts in referring to the right of the sons

as being an option to buy the other interests.

We can well imagine the retreat of appellants from the

position that payment could be made only to the daughters

and short-coming sons if Frank had actually paid over the

money to them.

They would then have insisted that Frank knew of the

conveyances to Mrs. Lucas and that he should have paid the

money to her in order to acquire the interests which she

had purchased.

These counsel flatly claim that Frank was shortcoming

in that he did not furnish, produce or raise the money. The

fact remains that he had the required amount in gold coin

and actually counted it out in tender to Mrs. Lucas and the

Scotts. Furthermore it is undisputed that the $40,000 for

payment is now, and has always been since the tender, avail-

able for payment.
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CONCLUSION.

Counsel are very adroit in their manner of handling

the question as to whether or not the death of a daughter

prior to the expiration of the lease prevented performance.

They do recognize the force of our argument that the ques-

tion v^^as definitely decided in the Kahilina case (14 Haw.

378) by seeking to avoid the force and effect of that de-

cision by changing the word "or" to "and," but completely

ignore our argument based upon the provision of the will

that only the son or sons who survived the lease were given

the right to purchase the other interests. We contend that

this provision shows beyond a doubt that the testator did

not intend that the death of a son, or a daughter, should

defeat the executory devise. Opposing counsel refrain from

any reference whatever to this argument, doubtless feeling

as we do that it is unanswerable.

Their argument that payment or tender should have

been made to the grantors of Mrs. Lucas we submit is far-

fetched and unforceful.

That the daughters and shortcoming sons were estop-

ped from claiming payment, and that they expressly waived

payment, is sustained by evidence which is not contradicted.

That Mrs. Lucas is estopped by her fraud from deny-

ing Frank's performance we insist is sustained by the un-

disputed evidence.

That a performing son was not limited in the method

by which he could raise the money is too clear for argument,

and the Supreme Court so found.

That the testator could not, and did not attempt to,

prevent alienation after a son acquired title can not be

denied.

This answer to briefs of appellees has of necessity been

so hurriedly prepared that we must beg the indulgence of

the Court for its defects.
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We have challenged counsel time after time, in each of

our briefs before the lower Courts, and in every oral argu-

ment heretorfore made, to produce even one case where the

acts in performance of conditions under a will even ap-

proached Frank's acts in performance, where they were held

to be ineffectual. Up to this time they have not cited one.

We have called to their attention, and to your attention, a

number of cases involving the performance of conditions,

where the Courts have held that the conditions were per-

formed, and where the acts in performance fell far short of

what Frank has done in his efforts to comply with the re-

quirements of his father's will.

We again challenge counsel to produce and present

a single case involving the performance of a condition,

where the condition is the purchase of the other interests

in lands, where the holding is antagonistic to our conten-

tion that Frank has performed.

We respectfully insist that this case should be reversed

with instructions to enter judgment in favor of plaintiff,

Frank C. Bertelmann, for an undivided five-ninths interest

in the land, and for plaintiff, Lincoln L. McCandless, for an

undivided four-ninths interest therein, the amount of the

mesne profits to be determined upon further trial.

Dated Honolulu, T. H., March 9, 1929.

Respectfully submitted,

SMITH, WILD & HOPPE
U. E. WILD,

and

KEEN & GODBOLD,
N. D. GODBOLD,
Attorneys for Appellants.
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